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A BRIEF OVERVIEW VIEW ON FDI IN VIETNAM IO
ASIA

 As of December 2017, the country had 24,748 FDI projects with a total registered capital of
318.72 billion USD, of which disbursed capital was 172.35 billion USD.

 FDI capital accounts for 25% of total social investment, accounts for over 50% of total
industrial production value.

 In 2017, FDI enterprises exported 155.4 billion USD, accounting for 72.6% of export
turnover.

 FDI makes a significant contribution to labor resolution and the quality improvement of
human resources. There are about 3.7 million direct and indirect workers in FDI projects.

* FDI has contributed to promoting and deepening integration.

 FDI is an important factor in the development of technical and social infrastructure and the
completion of the legal system which is in accordance with the market mechanism and
gradually conforms to international law and practice, including the mechanism dispute
resolution.

* Arbitration as a dispute resolution mechanism is stipulated in laws, treaties and contracts.
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1. THE INVESTORS’ CONCERNS OVER INVESTMENT IN VIETNAM LAW\%PI%

cece KNOW
ASIA

* Revocation of Certificate (of Investment Registration), Certificate of
Business Registration, Business License.

* Adjustment, non-adjustment of the Certificate (of Investment Registration),
Certificate of Business Registration, Business License.

» Revocation of land use rights.
» Disputes over taxes.
» Disputes over incentives under the Certificate (of Investment Registration).

» Disputes over business activities related to investment: sales, construction,
services, insurance, renting, logistics, out-sourcing, ship-building...
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2. DISPUTE SUBJECTS

Disputes arising
out of contracts

(PPP, BOT, BT)
Among FDI T

Enterprises \
DISPUTE

SUBJECTS
Among the joint venture

partners, shareholders, /

company members and
competition between the
parties to the BCC
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Between FDI enterprises
and Vietnamese
enterprises, Vietnamese
state-owned enterprises

between investors and competent
state agencies of Vietham
(disputes arising from the violation
of the contents of international
treaties on investment).
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3. DIFFICULTIES AND DISPUTES IN INVESTMENT ACTIVITIES LA"&%P[\{(;

ASIA
* Investor - Investor disputes are various.

* In 2014, about 72 cases were settled (Ministry of Planning and
Investment).

« Recently, Central Authorities receive 1 case per week on average.
* There have not been statistics of local cases which were not notified.

* Investment disputes of Vietnam (4 cases were published on website of
UNCTAD,; in 3 out of 4, Vietnam prevailed).

« Main problems and disputes are between investors and competent
authorities of Vietnam.
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1. SUBJECTS OF INVESTMENT DISPUTES K%Vé%%
ASIA

Disputes between investors in which at least one of the disputing parties is
a foreign investor or a foreign economic organization (with investors,
foreign economic organizations holding 51% of charter capital or majority
of partnership members are foreign individuals) ; investment in the form of
PPPs.
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2. DISPUTE SETTLEMENT AUTHORITIES, INSTITUTIONS LA"V%%PI{S

KNOW
Foreign investors is free to choose ASIA
organization/institution to resolve their disputes
Article 14 of Law on Investment

VIETNAMESE VIETNAMESE FOREIGN
COURTS ARBITRATION [l ARBITRATION ARBITRATION ARIEIVRISUTER

INTERNATIONAL AD-HOC

> Any dispute between a foreign investor and a competent State agency of
Vietnam relating to business investment activities in the territory of Vietnam shall
be resolved by an arbitration body or Viethamese court, unless otherwise agreed

under a contract or otherwise stipulated in international treaties of which the
Socialist Republic of Vietnam is a member.
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3. VIETNAMESE ARBITRATION — SELECTION OF FOREIGN LAWYERS
INVESTORS FOR DISPUTE SETTLEMENT L
ASIA

« According to the VIAC’s 2017 statistics, disputes with foreign elements settled
iIn the VIAC has increased rapidly, accounting for 51% of the total disputes of
the centre and FDI disputes account for 28,48%. There are currently 60 states,
territories of which enterprises arbitrated at VIAC. China, the United States,
and Singapore are the countries have the largest number of businesses
participating in dispute resolution.

» Over the past 30 years, the legislation to ensure the enforcement of the arbitral
award has contributed to the effectiveness of the arbitration method has made
this method more complete. (On February 24, 2017, the Government also
promulgated Decree No. 22/2017 / ND-CP on commercial mediation as the
legal ground for commercial mediation activities).
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3. VIETNAMESE ARBITRATION - THE SELECTION OF FOREIGN LAWYERS

INVESTORS FOR DISPUTE SETTLEMENT

»Arbitration gives more space for mutual wills of disputing
parties (free to mutually choose the arbitration institution,
the place and the language used in the prodeedings, the
applicable law. Etc.).

»Prompt and flexible procedures, confidentiality, private

ADVANTAGES procedures; Neutral arbitration agency with high

OFE DISPUTE professionalism.

RESOLUTION >VIAC is the most experienced and prestigious arbitration
BY institution in Vietnam. The issuance of VIAC’s arbitration

ARBITRATION rules version 2017 with 03 new matters: Multiple contract

(Article 6); Consolidation (Article 15) and Expedited
procedures (Article 37) has helped investors reduce the time
and costs spent on dispute resolution.

»The launching of the Viethnam Mediation Centre-VMC is also
an important support mechanism for FDI enterprises to
solve problems and disputes in doing business in Vietnam

WIO
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4. SOME SOLUTIONS ENHANCING THE ATTRACTIVENESS OF.AWYERS

ARBITRATION W HO
ASIA

« The Commercial Arbitration Law 2010 and Resolution No. 01/2014 of
the Supreme Court has given clarification on the Court's supportive
and supervisory role for arbitration. However, there are still some
shortcomings such as the apgllcatlon of interim measures in In
violation of contract provisions; Court’s enrollment although there is an
arbitration agreement, creating concerns for FDI enterprises.

« Setting-aside of arbitral awards: in principle, the Viethamese arbitral
award will be treated and enforced as Court’s judgments. Ensuring the
enforceability of arbitral awards is crucial for FDI enterprises to
choose arbitration as dispute settlement method.

« Although Resolution No. 01/2014 has made the term of “basic
principles of Vietnamese law” a little more clear, the guidelines still
need to be more specific to avoid controversy in implementation.

 Improve the quality of arbitrators, lawyers by arbitrator training and
Issue incentive policies to encourage the “participation of foreign
arbitrators and foreign lawyers in arbitral proceeding..

« Keep up to promote the image of arbitration as well as each arbitration
centre nationwide.
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INVESTOR-STATE DISPUTE
RESOLUTION MECHANISM

15 Not to be reproduced or disseminated without permission. RAJAH &TANN ASIA



INVESTOR-STATE DISPUTE RESOLUTION MECHANISM St

UNDER INTERNATIONAL TREATIES LAWYERS
o000 KNL'\(%}X

As of December 2017, Vietham has signed approximately 60

Investment Promotion and Protection Agreements, including about 10
FTAs

« Qutstanding agreements:

v'Asean Comprehensive Investment Agreement (ACIA-2012);

v'Comprehensive and Progressive Agreement for Trans-Pacific
Partnership (CPTPP) signed on 09/03/2018 in Chile;

v'The ECFTA Agreement negotiation has been finalized on 01/12/2015
and the Parties are currently reviewing and planning for signing in 2018.
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UNDER INTERNATIONAL TREATIES VD
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Limited protection of BIT Agreements signed in the 1990s:
* Mainly protect direct investment

* Allow investment under the laws of each country or state approval

* Principles of treatment and protection of investment, mainly MFN treatment,
restriction on the application of the principle of NT treatment.

- Settlement at the administrative or judicial bodies of the
Dispute investment-receiving state.

Resolution

- Settlement through ad-hoc arbitration

- Settlement at ICSID

Methods - Settlement through arbitration agreed by the Parties
- Settlement through arbitration under VNICITRAL

- Arbitration settlement under rules
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OF INVESTMENT DISPUTE

RESOLUTION UNDER CPTPP ANDf/
EPFTA "
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1. REQUIREMENTS UNDER NEW-GENERATION FTA(S) LAWYERS
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ASIA
4 N v'Protect the pre-licensing period, future contracts
The new v Open the door on the principle of opt-out
a?ergzrrﬁgﬂ?s v Obligations of the Contracting Parties are broader
hgve higher including State bodies at all levels and State enterprises
requirements and individuals exercising the functions authorized by
and wider the State.
S v'Principles of national treatment, most favored nation,
traditional 1P - .
agreements requirements for activities, minimum treatment of
expropriation.
0 4 v'"Human capital transfer issues and senior management,

exceptions, incompatible measures.
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2. INVESTMENT DISPUTE RESOLUTION MECHANISM UNDER S,

INTERNATIONAL TREATIES LAW%VEIPI{S
coee Kl\JTé)}?K

 The subject of the lawsuit may be any organization or individual exercising a
state function, including state-owned enterprises as defined in the
Agreement. (This scope is broader than which is defined under the
Enterprise Law)

* Approval of arbitration in CPTPP is on an automated basis.

» Causes of action (i) violate the obligations of the chapter on investment and
(if) incur damages due to the defendant's breach.

» Violation of the agreement in the contract, mechanism of dispute settlement
in accordance with the provisions of the contract.

« ICSID arbitration includes official arbitration and arbitration under the
supplementary support mechanism; procedural rules is VNICITRAL or
agreed in the Contract.

» The limitation period for initiating legal action is 3 year and a half.

. IShaII ftollow the negotiation procedures and notify the intention to initiate a
awsuit.

 Principle of transparency.
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3. ARBITRAL AWARD AND AWARD ENFORCEMENT

Arbitral award
and award
enforcement

Applies to Not for
whole

punitive Compensation
case or

and for losses

iIssue warning incurred
separately purpose
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Strict
enforcement
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INVESTOR-STATE DISPUTE PREVENTION POLICIES LA“%]%I%

L N J KNOW
ASIA

« Continuing to negotiate international treaties is a step towards attracting
FDI and preventing abuse of disputes.

« |ICSID was established in 1996 and currently has 153 signatories. Most
of the CPTPP Contracting Parties who are members of the treaty and of
disputes settlement mechanism under the CPTPP have been agreed
upon the ICSID so that Vietnam should facilitate the process of acceding
to the ICSID Convention as a mechanism of action at multilateral level
and to attract global investment.

« There should be regulations to deal with issues of prevention and
settlement of investment disputes, mechanisms for coordination,
supervision and early detection of investment disputes; set up early
warning system; monitoring mechanisms in sensitive areas.

- Strengthening the supervisory mechanism of the parliament by
canceling, recognizing and enforcing the arbitration award in such a way
that the arbitral award cancellation is rare.

« The State should support the development of arbitration, professional
training for arbitrators.
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THANK YOU

Pham Manh Dzung

Partner

Rajah & Tann LCT Lawyers

Saigon Centre, Level 13, Unit 2&3, 65 Le Loi Blvd.,
Dist. 1, HCMC, Vietnam

T +84 2462782768
Dzung.pham@rajahtannict.com

www.rajahtannasia.com
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Théng tin chi tiét vui long lién hé:

Vi Thi Qué

Luat sw thanh vién

T +84 28 3821 2382 F +84 28 3520 8206
gue.vu@rajahtannict.com

Chau Huy Quang

Luat sw thanh vién

T +84 28 3821 2382 F +84 28 3520 8206
guang.chau@rajahtannict.com

Pham Manh Dziing

Luat sw thanh vién

T +842462782768
Dzung.pham@rajahtannict.com
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PANH GIA CUA CHAMBERS ASIA 2014, 2015, 2016 & 2017 “‘1‘@3
ASIA

Chuyén mon:

"Nhém c6 uy tin cao, tw van cho
khdch hang da quéc gia va dia
phuwong vé cédc van dé canh tranh,
thwong xuyén tham gia vao cac
quyét dinh mang tinh buéc ngodt.
Ghi nhan sw chuyén nghiép trong xw
ly vadn dé, déng thoi ciing rét tich cuc
va chu dong trong viéc nép don sap
nhép trwére khi tién hanh CCS."

Kién thirc phap ly:

“Ho dworc danh gia cao béi tao cho
khéng chi & Singapore, ma con & céac
khu vuwe dia phwong.”

Dich vu khach hang:

“Ho rat tap trung vao khach hang va
c6 sw hiéu biét rat Ién vé céng viéc
kinh doanh va nhu céu cuda khéach
hang."

Chuyén mén:

“Ho dwa ra Ioi khuyén rat pha hop
v6&i nhikng thay déi trong béi canh
kinh doanh va nganh nghé hoat
dong cua khach hang.”

Kién thirc phap ly:

“Ho c6 kinh nghiém vé chéng déc
quyén va thdng thao vé khu vuwe. Ho
da cho ching toi i khuyén rat
dung ddn mét cach nhanh chéng.”

Dich vu khach hang:

“Chang t6i rat 4n twong khi ho c6
thé nhanh chéng bat kip véi yéu

céu cua ching téi va theo kip véi
lich trinh gdp géap cda ching t6i.”

Chuyén mon:

“Nhém dwoc danh gia cao véi kinh
nghiém chuyén séau vé tw van cho
khéch hang quéc té va dija phwong vé
cdc van dé kiém sodt sap nhap, diéu
tra cartel va nghién ctru thi trwvong.
Ghi nhén swtich cuwc trong viéc nang
cao nhan thirc vé céc tiéu chuan canh
tranh quéc té tai Singapore."

Thé manh:

“Toi ghi nhén thyc té ho dwa ra loi
kh qyén rat thiét thwec va thai dé chac
chan khi dwa ra Ioi khuyén.”

Dich vu khach hang:

“Chling t6i rat hanh phuc, day la mét
sw hop tdc rat tuyét. Dich vu rat xuat
sac."
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